Mental Capacity Assessment: Relevant
Information for Entering or Ending a
Tenancy Agreement

1. Core MCA Requirements for the Decision

When assessing whether a person has the mental capacity to enter into or terminate a tenancy,
practitioners must ensure that the assessment is decision-specific. The person must be able to:

¢ Understand the relevant information about the tenancy decision.

¢ Retain that information long enough to make the decision.

¢ Use and weigh the information (the critical element in tenancy decisions).

¢ Communicate their decision by any means (speech, gesture, writing, assistive
technology etc.).

Before assessing the person, practitioners must first agree on what counts as the “relevant
information” for this specific decision. This avoids assessments being inconsistent or unfair and
ensures the decision being tested is clearly identified.

2. Relevant Information for Entering a
Tenancy

To have capacity to enter a tenancy, the person must be able to understand, retain, and use and
weigh the following types of information:

A. Nature and Purpose of a Tenancy

e Atenancy is a legal agreement giving the person the right to live in a property as their
home.

e Entering into a tenancy creates binding obligations, which the tenant must comply with.

e The person will have a right to live there, but also responsibilities to the landlord and
possibly other occupants.

B. Key Financial Responsibilities

e They must pay rent regularly.

e There are consequences for not paying rent, including potential arrears, enforcement
action or eviction.

e The person may also need to pay other housing costs such as utility bills or service
charges.

e They should understand whether they will manage these payments or whether someone
else (e.g. an appointee) will do so, and what that means.



C. Practical Responsibilities and Expectations

e They must keep the property in a reasonable condition and comply with requirements
such as not causing damage, maintaining cleanliness and adhering to restrictions (e.g.
pets, smoking, guests).

e They need to understand the difference between visiting and living somewhere;
accepting a tenancy means the property becomes their primary residence.

e They should understand the daily living implications of living in that property, such as:

o How they will manage cooking, shopping, and personal care.

o Whether support is available.

o How they will maintain social contact, including access to family and friends.

o What the local area is like and whether there are any relevant risks or important
factors about the location.

D. Alternatives and Options

e The person should know that there may be other housing options available.

e They should understand, in basic terms, the differences between the options — not in
technical detail, but enough to weigh up pros and cons (e.g. location, support levels,
costs, safety, independence).

3. Relevant Information for Ending or
Exiting a Tenancy

Ending a tenancy is also a legally significant decision. For the person to have capacity to
terminate or give up a tenancy, they must understand, retain, and use and weigh information
about:

A. Loss of Rights

e Ending the tenancy ends their legal right to live in the property.
e Once ended, the tenancy cannot be reclaimed, and they cannot assume they will be
able to return.

B. Consequences and Practical Implications

e Ending the tenancy means they will need to move elsewhere.

¢ They need to understand the implications of moving, such as:
o Availability of alternative accommodation.
o Changes in routine, environment, support, or proximity to family.
o Potential risks or instability associated with losing the tenancy.

C. Interaction with Landlord Actions



e A person who has ceased to live in the property as their main home can have the
tenancy legally ended by a landlord through a Notice to Quit, even if they themselves
lack capacity.

e This does not require the person to make a decision, but practitioners must still ensure
that decisions made on the person's behalf follow MCA requirements.

4. Legal Authority to Sign or End a
Tenancy on Behalf of Someone Who
Lacks Capacity

This is an area where misunderstandings are common, so the guidance must be explicit:

An LPA or deputyship order does NOT automatically allow someone
to sign or end a tenancy.

Authority depends entirely on what the document actually says.
A. Who CAN sign or terminate a tenancy (if powers exist)?

Only the following may do so — and only if the scope of their authority expressly covers
tenancy-related decisions:

e A Property and Affairs Lasting Power of Attorney (LPA) holder.

¢ An Enduring Power of Attorney (EPA) holder (if registered and powers cover the
decision).

¢ A Court of Protection-appointed deputy for property and affairs.

e A person authorised through a specific Court of Protection order for this tenancy.

B. When a practitioner must NOT rely on an LPA or deputyship

¢ If the document does not mention authority to enter, vary or terminate contracts.

¢ If the wording is limited, for example only covering banking, pensions or general
finances.

o Ifthe powers relate only to property ownership but not tenancy agreements.

If there is any doubt, a specific Court of Protection application is required.

C. Why this matters

Incorrect tenancy signings are a well-documented problem, particularly in supported living
placements, where:

e Professionals assume an attorney or deputy can sign everything.
e Tenancies have been signed by someone without proper authority.



e This creates unlawful or voidable tenancies, placing both the tenant and the organisation
at risk.

5. Good Practice Expectations for
Practitioners

A. Preparation

e Clearly define the decision being assessed.

e Agree the “relevant information” in advance with colleagues or supervisors.

e Ensure all documentation (LPA, deputyship orders, previous assessments) has been
reviewed.

B. Delivering the Assessment

e Use accessible communication methods.

¢ Present the relevant information in a way the person can understand (visuals, easy-read,
repetition etc.).

¢ Check understanding in a meaningful way — not by rote, but through evidence that the
person can use the information to make a choice.

C. Recording the Assessment
A legally defensible tenancy-related capacity assessment must document:

e The decision being assessed.

e The relevant information used.

¢ How the information was explained and what support was provided.

e Evidence for each of the four functional MCA elements.

e The person’s own reasoning, in their words where possible.

e Any issues relating to undue influence, pressure or lack of voluntariness.
e Who was present and why.

e How the assessor reached their conclusion.

D. If the Person Lacks Capacity

e Consider whether a legally authorised decision-maker exists.

e Check whether their powers explicitly include tenancy decisions.

e If not, escalate for a Court of Protection decision.

e Record best-interests decision-making thoroughly (keeping this separate from capacity
assessment).
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